10 USCS § 2461 (1998)

8§2461. Commercial or industrial type functions: required studies and reports before
conversion to contractor performance

(a) Reporting and analysis requirenents as precondition to change in performance- A
commercial or industrial type function of the Departnent of Defense that, as of Qctober
1, 1980, was being perfornmed by Departnment of Defense civilian enpl oyees may not be
changed to performance by the private sector until the Secretary of Defense fully
conplies with the reporting and anal ysis requirenents specified in subsections (b) and

(¢).

(b) Notification and el ements of analysis- (1) Before commencing to anal yze a
commercial or industrial type function described in subsection (a) for possible change
to performance by the private sector, the Secretary of Defense shall submit to Congress
a report containing the foll ow ng:

(A) The function to be analyzed for possible change.

(B) The location at which the function is perforned by Departnent of Defense
civilian enpl oyees.

(© The nunber of civilian enpl oyee positions potentially affected.

(D) The anticipated | ength and cost of the analysis.

(E) Acertification that a proposed performance of the commercial or industrial
type function by persons who are not civilian enpl oyees of the Departnment of Defense is
not a result of a decision by an official of a mlitary department or Defense Agency to
i npose predeterm ned constraints or limtations on such enployees in terns of man
years, end strengths, full-tine equival ent positions, or naxi mum nunber of enpl oyees.

(2) The duty to prepare a report under paragraph (1) may be del egated. A report
prepared bel ow the major conmand or clainmant level of a military departnent, or bel ow
the equivalent level in a Defense Agency, pursuant to any such del egati on shall be
reviewed at the major command, clainmant |evel, or equivalent |level, as the case may be,
bef ore submi ssion to Congress.

(3) An analysis of a commercial or industrial type function for possible change to
performance by the private sector shall include the follow ng:

(A) An exam nation of the cost of performance of the function by Departnent of
Def ense civilian enpl oyees and by one or nore private contractors to denonstrate
whet her change to performance by the private sector will result in savings to the
Governnent over the life of the contract, including in the exam nation the foll ow ng:

(i) The cost to the Governnent, estimated by the Secretary of Defense (based on
offers received), for performance of the function by the private sector.

(ii) The estimated cost to the Governnment of Departnent of Defense civilian
enpl oyees performng the function.

(iii) In addition to the costs referred to in clause (i), an estimate of all
ot her costs and expenditures that the Governnment woul d i ncur because of the award of
such a contract.

(B) An exami nation of the potential econonic effect of performance of the function
by the private sector on the follow ng:

(i) Enpl oyees of the Departnent of Defense who would be affected by such a
change i n performance.
(ii) The local comunity and the Government, if nore than 75 enpl oyees of the

Departnent of Defense performthe function.

(O An exami nation of the effect of performance of the function by the private
sector on the mlitary mssion associated with the performance of the function.

(4)(A) Arepresentative individual or entity at a facility where a comercial or
industrial type function is analyzed for possible change in performance nay subnmit to
the Secretary of Defense an objection to the analysis on the grounds that the report
required by paragraph (1) has not been subnmitted or that the certification required by
paragraph (1)(E) is not included in the report submtted as a condition for the
anal ysis. The objection shall be in witing and shall be submtted within 90 days after
the foll owi ng date:

(i) In the case of a failure to submt the report when required, the date on
whi ch the representative individual or an official of the representative entity
authori zed to pose the objection first knew or shoul d have known of that failure.

(ii) In the case of a failure to include the certification in a submtted
report, the date on which the report was submtted to Congress.

(B) If the Secretary determines that the report required by paragraph (1) was not
submtted or that the required certification was not included in the submtted report,
the commrercial or industrial type function covered by the analysis to which objected
may not be the subject of a solicitation of offers for, or award of, a contract until,
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respectively, the report is submtted or a report containing the certification in full
conpliance with the certification requirement is submitted.

(c) NOTIFICATION OF DECISION (1) If, as a result of the conpletion of the

exam nations under subsection (b)(3), a decision is made to change the commercial or
industrial type function that was the subject of the analysis to perfornmance by the
private sector, the Secretary of Defense shall submt to Congress a report describing
that decision. The report shall contain the foll ow ng:

(A) An indication that the exam nations required under subsection (b)(3) have been
conpl et ed.

(B) The Secretary's certification that the Governnent cal cul ation of the cost of
performance of the function by Departnent of Defense civilian enployees is based on an
estimate of the nost cost effective manner for performance of the function by
Departnent of Defense civilian enpl oyees.

(C) The Secretary's certification that the exam nation required by subsection
(b)(3)(A) as part of the analysis denpbnstrates that the perfornmance of the function by
the private sector will result in savings to the Government over the life of the
contract.

(D) The Secretary's certification that the entire analysis is available for
exam nati on.

(E) A schedule for conpleting the change to performance of the function by the
private sector.

(2) The change of the function to contractor performance may not begin until after
the subm ssion of the report required by this subsection.

(d) Waiver for small functions. Subsections (a) through (c) and subsection (g) shall
not apply to a commercial or industrial type function of the Department of Defense that
is being performed by 50 or fewer Departnent of Defense civilian enployees.

(e) Waiver for the purchase of products and services of the blind and other severely
handi capped persons. Subsections (a) through (c) and subsection (g)shall not apply to a
commercial or industrial type function of the Departnent of Defense that--

(1) is included on the procurenent |ist established pursuant to section 2 of the
Javits-Wagner-O Day Act (41 U.S.C. 47); or

(2) is planned to be changed to perfornmance by a qualified nonprofit agency for the
blind or by a qualified nonprofit agency for other severely handi capped persons in
accordance with that Act.

(f) Additional limtations.

(1) A commercial or industrial type function of the Departnent of Defense that on
Cctober 1, 1980, was being perforned by Departnent of Defense civilian enpl oyees may
not be changed to performance by a private contractor to circunvent a civilian
personnel ceiling.

(2) I'n no case may a commercial or industrial type function being performed by
Departnent of Defense personnel be nodified, reorganized, divided, or in any way
changed for the purpose of exenpting fromthe requirenments of subsection (a) the change
of all or any part of such function to performance by a private contractor.

(g) Annual reports. Not later than February 1 of each fiscal year, the Secretary of
Def ense shall submt to Congress a witten report describing the extent to which
commercial and industrial type functions were perfornmed by Departnent of Defense
contractors during the preceding fiscal year. The Secretary shall include in each such
report an estimate of the percentage of commercial and industrial type functions of the
Departnent of Defense that will be perforned by Departnment of Defense civilian
enpl oyees, and the percentage of such functions that will be perfornmed by private
contractors, during the fiscal year during which the report is submtted.

(h) Inapplicability during war or emergency. The provisions of this section shall not
apply during war or during a period of national emergency declared by the President or
Congr ess.

NOTE
DoD Appropriations Act for FY 99
PUBLI C LAW 105-262 [H. R 4103]
OCT. 17, 1998

SEC. 8014. None of the funds appropriated by this Act shall be
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avai |l able to convert to contractor performance an activity or function of the
Departnent of Defense that, on or after the date of the enactment of this Act, is
performed by nore than ten Department of Defense civilian enployees until a nost
efficient and cost-effective organization analysis is conpleted on such

activity or function and certification of the analysis is made to the Committees on
Appropriations of the House of Representatives and the Senate: Provided, That this
section and subsections (a), (b), and (c) of 10 U.S.C 2461 shall not apply to a
commercial or industrial type function of the Departnment of Defense that: (1) is

i ncl uded on the procurenment |ist established pursuant to section 2 of the Act of June
25, 1938 (41 U.S.C. 47), popularly referred to as the Javits-Wagner-O Day Act; (2) is

pl anned to be converted to performance by a qualified nonprofit agency for the blind or by a
qual i fied nonprofit agency for other severely handi capped individuals in accordance with that
Act; or (3) is planned to be converted to perfornance by a qualified firmunder 51 per
centum Native American ownership..

Rk R I I Sk b S R R R O

10 USCS § 2462 (1998)
§ 2462. Contracting for certain supplies and services required when cost is | ower

(a) In general. Except as otherw se provided by law, the Secretary of Defense shall
procure each supply or service necessary for or beneficial to the acconplishment of the
aut hori zed functions of the Departnent of Defense (other than functions which the
Secretary of Defense determ nes nust be performed by military or Government personnel)
froma source in the private sector if such a source can provide such supply or service
to the Departnment at a cost that is lower (after including any cost differential
required by |aw, Executive order, or regulation) than the cost at which the Departnent
can provi de the sane supply or service.

(b) Realistic and fair cost conparisons. For the purpose of determ ning whether to
contract with a source in the private sector for the performance of a Departnent of
Def ense function on the basis of a conparison of the costs of procuring supplies or
services fromsuch a source with the costs of providing the sane supplies or services
by the Departnent of Defense, the Secretary of Defense shall ensure that all costs
considered (including the costs of quality assurance, technical nonitoring of the
performance of such function, liability insurance, enployee retirenment and disability
benefits, and all other overhead costs) are realistic and fair.

Rk I b b Sk I R R I kO O

10 USCS § 2463 (1998)

8§ 2463. Collection and retention of cost information data on converted services and
functions

(a) Requirenents in connection with conversion to contractor performance. Wth respect
to each contract converting the performance of a service or function of the Departnent
of Defense to contractor performance (and any extension of such a contract), the
Secretary of Defense shall collect, during the termof the contract or extension, but
not to exceed five years, cost information data regardi ng performance of the service or
function by private contractor enpl oyees.

(b) Requirenents in connection with return to enpl oyee performance. Whenever the
performance of a commercial or industrial type activity of the Departnent of Defense
that is being performed by 50 or nore enployees of a private contractor is changed to
performance by civilian enpl oyees of the Departnent of Defense, the Secretary of
Def ense shall collect, for a five-year period, cost informati on data conpari ng--

(1) the estimated costs of continued performance of such activity by private
contractor enpl oyees; and

(2) the costs of performance of such activity by civilian enpl oyees of the
Depart nent of Defense.

(c) Retention of information. Wth regard to the conversion to or fromcontractor

performance of a particular service or function of the Departnent of Defense, the
Secretary of Defense shall provide for the retention of information collected under
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this section for at |least a 10-year period beginning at the end of the final year in
which the information is collected.

Rk R I bk kO b O R I

10 USCS § 2464 (1998)
§ 2464. Core logistics capabilities

(a) Necessity for core logistics capabilities.

(1) It is essential for the national defense that the Departnent of Defense
maintain a core logistics capability that is Governnent-owned and Gover nnent - oper at ed
(i ncludi ng Governnment personnel and Gover nnent - owned and Gover nnent - oper at ed equi pnent
and facilities) to ensure a ready and controll ed source of technical conpetence and
resources necessary to ensure effective and tinely response to a nobilization, national
def ense contingency situations, and other energency requirenents.

(2) The Secretary of Defense shall identify the core |ogistics capabilities
described in paragraph (1) and the workload required to maintain those capabilities.

(3) The core logistics capabilities identified under paragraphs (1) and (2) shal
i ncl ude those capabilities that are necessary to naintain and repair the weapon systens
and other military equi prent (including m ssion-essential weapon systens or naterie
not later than four years after achieving initial operational capability, but excluding
systens and equi pnent under special access prograns, nuclear aircraft carriers, and
commercial items described in paragraph (5)) that are identified by the Secretary, in
consultation with the Chairman of the Joint Chiefs of Staff, as necessary to enable the
armed forces to fulfill the strategic and contingency plans prepared by the Chairnman of
the Joint Chiefs of Staff under section 153(a) of this title.

(4) The Secretary of Defense shall require the performance of core |ogistics
wor kl oads necessary to nmaintain the core |logistics capabilities identified under
paragraphs (1), (2), and (3) at CGovernnent-owned, Governnent-operated facilities of the
Departnent of Defense (including Governnent-owned, Governnent-operated facilities of a
mlitary departnent) and shall assign such facilities sufficient workload to ensure
cost efficiency and technical conpetence in peacetine while preserving the surge
capacity and reconstitution capabilities necessary to support fully the strategic and
contingency plans referred to in paragraph (3).

(5) The commercial items covered by paragraph (3) are commercial itens that have
been sold or leased in substantial quantities to the general public and are purchased
wi thout nodification in the sane formthat they are sold in the commerci al marketpl ace
or with mnor nodifications to nmeet Federal Government requirenents.

(b) Limtation on contracting.

(1) Except as provided in paragraph (2), performance of workl oad needed to maintain
a logistics capability identified by the Secretary under subsection (a)(2) nmay not be
contracted for performance by non- Governnent personnel under the procedures and
requi renents of O fice of Managenment and Budget Circular A-76 or any successor
adm ni strative regulation or policy (hereinafter in this section referred to as OB
Crcular A-76).

(2) The Secretary of Defense may waive paragraph (1) in the case of any such
| ogi stics capability and provide that performance of the workl oad needed to maintain
that capability shall be considered for conversion to contractor performance in
accordance with OVMB G rcular A-76. Any such wai ver shall be made under regul ations
prescribed by the Secretary and shall be based on a determnation by the Secretary that
Gover nnent performance of the workload is no | onger required for national defense
reasons. Such regulations shall include criteria for determ ning whether Governnent
performance of any such workload is no |onger required for national defense reasons.

(3) (A A waiver under paragraph (2) may not take effect until the expiration of
the first period of 30 days of continuous session of Congress that begins on or after
the date on which the Secretary submts a report on the waiver to the Conmittee on
Armed Services and the Committee on Appropriations of the Senate and the Conmittee on
Nati onal Security and the Commttee on Appropriations of the House of Representatives.

(B) For the purposes of subparagraph (A)--
(i) continuity of session is broken only by an adjournment of Congress sine
die; and
(ii) the days on which either House is not in session because of an

adj ournment of nore than three days to a day certain are excluded in the conputation of
any period of time in which Congress is in continuous session.
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(c) Notification of determinations regarding certain conmercial itens- The first tine
that a weapon systemor other itemof mlitary equi pment described in subsection (a)(3)
is determned to be a commercial itemfor the purposes of the exception contained in
that subsection, the Secretary of Defense shall submit to Congress a notification of
the determination, together with the justification for the determ nation. The
justification for the determination shall include, at a mninum the foll ow ng:

(1) The estinmated percentage of commonality of parts of the version of the itemthat
is sold or leased in the commercial narketplace and the Governnment's version of the
item

(2) The value of any uni que support and test equipnent and tools that are necessary
to support the mlitary requirenents if the itemwere maintained by the Governnent.

(3) A conparison of the estimated life cycle |ogistics support costs that would be
incurred by the Governnent if the itemwere maintained by the private sector with the
estimated life cycle |ogistics support costs that would be incurred by the Governnent
if the itemwere maintai ned by the Governnent.

Not e
FY 99 DoD Aut hori zati on Act

SEC. 346. CONDI TI ONS ON EXPANSI ON OF FUNCTI ONS PERFORMED UNDER PRI ME VENDOR CONTRACTS
FOR DEPOT- LEVEL NMAI NTENANCE AND REPAI R

(a) CONDI TI ONS ON EXPANDED USE- The Secretary of Defense or the Secretary of a mlitary
departnent, as the case may be, nmay not enter into a prinme vendor contract for depot-
| evel nmintenance and repair of a weapon systemor other military equi pnent described
in section 2464(a)(3) of title 10, United States Code, before the end of the 30-day
peri od begi nning on the date on which the Secretary subnmits to Congress a report,
specific to the proposed contract, that--

(1) describes the conpetitive procedures to be used to award the prinme vendor
contract; and

(2) contains an analysis of costs and benefits that denonstrates that use of the
prime vendor contract will result in savings to the Government over the life of the
contract.

(b) DEFINITIONS- In this section:

(1) The term “prinme vendor contract' means an innovative contract that gives a
def ense contractor the responsibility to manage, store, and distribute inventory,
manage and provi de services, or nmanage and performresearch, on behalf of the
Departnent of Defense on a frequent, regular basis, for users within the Departnent on
request. The termincludes contracts commonly referred to as prine vendor support
contracts, flexible sustainment contracts, and direct vendor delivery contracts.

(2) The term "depot-Ilevel nmintenance and repair' has the meaning given such termin
section 2460 of title 10, United States Code.

(c) RELATIONSHI P TO OTHER LAWS- Nothing in this section shall be construed to exenpt a
prinme vendor contract fromthe requirements of section 2461 of title 10, United States
Code, or any other provision of chapter 146 of such title.

Rk I R b Sk O O Rk

10 USCS § 2460 (1998)
§ 2460. Definition of depot-Ilevel maintenance and repair

(a) In general. In this chapter [10 USCS 88 2460 et seq.], the term "depot-|evel

mai nt enance and repair" nmeans (except as provided in subsection (b)) material

mai nt enance or repair requiring the overhaul, upgrading, or rebuilding of parts,
assenbl i es, or subassenblies, and the testing and reclamati on of equi pnent as
necessary, regardl ess of the source of funds for the maintenance or repair or the

| ocati on at which the maintenance or repair is perfornmed. The termincludes (1) all
aspects of software nmai ntenance classified by the Departnent of Defense as of July 1,
1995, as depot-Ilevel naintenance and repair, and (2) interimcontractor support or
contractor logistics support (or any simlar contractor support), to the extent that
such support is for the perfornmance of services described in the precedi ng sentence.

(b) Exceptions.
(1) The termdoes not include the procurenent of nmajor nodifications or upgrades of
weapon systens that are designed to inprove program performance or the nucl ear
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refueling of an aircraft carrier. A najor upgrade program covered by this exception
could continue to be perforned by private or public sector activities.

(2) The termal so does not include the procurenent of parts for safety
nodi fi cati ons. However, the term does include the installation of parts for that
pur pose.

Rk R I bk S kR R R kO

10 USCS § 2465 (1998)

§ 2465. Prohibition on contracts for performance of firefighting or security-guard
functions

(a) Except as provided in subsection (b), funds appropriated to the Departnent of
Def ense may not be obligated or expended for the purpose of entering into a contract
for the performance of firefighting or security-guard functions at any mlitary
installation or facility.

(b) The prohibition in subsection (a) does not apply--

(1) to a contract to be carried out at a location outside the United States
(including its commonweal ths, territories, and possessions) at which nenbers of the
armed forces woul d have to be used for the performance of a function described in
subsection (a) at the expense of unit readi ness;

(2) to a contract to be carried out on a Governnent-owned but privately operated
installation; or

(3) to a contract (or the renewal of a contract) for the performance of a function
under contract on Septenber 24, 1983.

Rk I R b Sk R O Rk O b o

10 USCS § 2466 (1998)
§ 2466. Limtations on the performance of depot-|evel maintenance of materiel

(a) Percentage linmtation. Not nore than 50 percent of the funds nade available in a
fiscal year to a mlitary department or a Defense Agency for depot-I|evel naintenance
and repair workl oad may be used to contract for the performance by non-Federal

Gover nment personnel of such workload for the mlitary departnent or the Defense
Agency. Any such funds that are not used for such a contract shall be used for the
per formance of depot-Ilevel nmaintenance and repair workload by enpl oyees of the

Depart nent of Defense.

(b) [Unchanged] [ Transferred]

(c) Waiver of limtation. The Secretary of the mlitary departnent concerned and,
with respect to a Defense Agency, the Secretary of Defense may waive the applicability
of subsection (a) for a fiscal year, to a particular workload, or to a particul ar
depot-level activity if the Secretary determ nes that the waiver is necessary for
reasons of national security and notifies Congress regarding the reasons for the
wai ver .

(d) Exception. Subsection (a) shall not apply with respect to the Sacranento Arny
Depot, Sacranento, California.

(e) Report.

(1) Not later than February 1 of each year, the Secretary of Defense shall subnit
to Congress a report identifying, for each mlitary department and Defense Agency, the
percentage of the funds referred to in subsection (a) that were expended during the
preceding fiscal year for performance of depot-I|evel maintenance and repair workl oads
by the public and private sectors as required by section 2466 of this title.

(2) Not later than 90 days after the date on which the Secretary submts the annual
report under paragraph (1), the Conptroller General shall submt to Congress the
Conptroller General's views on whether the Departnent of Defense has conplied with the
requi renents of subsection (a) for the fiscal year covered by the report.

Rk I R b Sk O S Rk b o
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10 USCS § 2467 (1998)

§ 2467. Cost conparisons: requirements with respect to retirement costs and
consultation with enpl oyees

(a) Requirenent to include retirenent costs.

(1) I'n any conparison conducted by the Departnment of Defense under Ofice of
Managenent and Budget G rcular A-76 (or any successor administrative regulation or
policy) of the cost of perform ng comrercial activities by Departnment of Defense
personnel and the cost of performng such activities by contractor personnel, the

Secretary of Defense shall include retirenent systemcosts (as described in paragraphs
(2) and (3)) of both the Departnment of Defense and the contractor.
(2) The retirement systemcosts of the Department of Defense shall include (to the

extent applicable) the follow ng:
(A) The cost of the Federal Enployees' Retirenment System valued by using the
nor mal - cost percentage (as defined by section 8401(23) of title 5, United States Code).

(B) The cost of the Gvil Service Retirenent System under subchapter 111 of
chapter 83 of such title 5 [5 USCS 88 8331 et seq.].
(© The cost of the thrift savings plan under subchapter 111 of chapter 84 of

such title 5 [5 USCS 8§ 8431 et seq.].
(D) The cost of the old age, survivors, and disability insurance taxes inposed
under section 3111(a) of the Internal Revenue Code of 1986 [26 USCS § 3111(a)].
(3) The retirenent systemcosts of the contractor shall include the cost of the old
age, survivors, and disability insurance taxes inposed under section 3111(a) of the
I nternal Revenue Code of 1986 [26 USCS § 3111(a)], the cost of thrift or other
retirenent savings plans, and other relevant retirement costs.

(b) Requirenent to consult DOD enpl oyees.

(1) Each officer or enployee of the Departnent of Defense responsible for
determ ni ng under O fice of Managenent and Budget Circular A-76 whether to convert to
contractor performance any comercial activity of the Departnent--

(A) shall, at least nonthly during the devel opnent and preparation of the
performance work statenment and the nanagenent efficiency study used in naking that
determ nation, consult with civilian enployees who will be affected by that

determ nati on and consider the views of such enpl oyees on the devel opnent and
preparation of that statenent and that study; and

(B) may consult w th such enpl oyees on other matters relating to that
determ nati on.

(2) (A In the case of enployees represented by a labor In the case of enpl oyees
represented by a | abor organizati on accorded excl usive recognition under section 7111
of title 5, United States Code, consultation with representatives of that |abor
organi zation shall satisfy the consultation requirenment in paragraph (1).

(B) In the case of enployees other than enpl oyees referred to in subparagraph
(A), consultation with appropriate representatives of those enployees shall satisfy the
consultation requirement in paragraph (1).

(3) The Secretary of Defense shall prescribe regulations to carry out this
subsection. The regul ations shall include provisions for the selection or designation
of appropriate representatives of enployees referred to in paragraph (2)(B) for
pur poses of consul tation required by paragraph (1).

Rk I R b Sk O R Rk b o

10 USCS § 2468 (1998)

§ 2468. Mlitary installations: authority of base commanders over contracting for
conmercial activities

(a) Authority of base commander. The Secretary of Defense shall direct that the
commander of each military installation shall have the authority and the responsibility
to enter into contracts in accordance with this section for the performance of a
commercial activity on the mlitary installation.

(b) Yearly duties of base conmander. To enter into a contract under subsection (a)
for a fiscal year, the commander of a military installation shall--

(1) prepare an inventory for that fiscal year of commercial activities carried out
by Government personnel on the nilitary installation;
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(2) decide which comercial activities shall be reviewed under the procedures and
requirenents of O fice of Managenent and Budget G rcular A-76 (or any successor
adm ni strative regulation or policy); and

(3) conduct a solicitation for contracts for the performance of those commerci al
activities selected for conversion to contractor performance under the Crcular A 76
process.

(c) Limtations.

(1) The Secretary of Defense shall prescribe regulati ons under which the commander
of each mlitary installation may exercise the authority and responsibility provided
under subsection (a).

(2) The authority and responsibility provided under subsection (a) are subject to
the authority, direction, and control of the Secretary.

(d) Assistance to displaced enployees. |If the commander of a military installation
enters into a contract under subsection (a), the commander shall, to the maxi num extent
practicable, assist in finding suitable enploynment for any enpl oyee of the Departnment
of Defense who is displaced because of that contract.

(e) Mlitary installation defined. 1In this section, the term"mlitary installation"
neans a base, canp, post, station, yard, center, or other activity under the
jurisdiction of the Secretary of a mlitary departnent which is located within the
United States, the Commpnweal th of Puerto Rico, or GQuam

(f) Termnation of authority. The authority provided to commanders of military
instal | ati ons by subsection (a) shall term nate on Septenber 30, 1995.

Rk R I kI R I kI

10 USCS § 2469 (1998)

§ 2469. Contracts to perform workl oads previously perfornmed by depot-level activities
of the Departnent of Defense: requirenent of conpetition

(a) Requirenent for conpetition. The Secretary of Defense shall ensure that the
performance of a depot-1evel maintenance and repair workl oad described in subsection
(b) is not changed to performance by a contractor or by another depot-level activity of
the Departnent of Defense unless the change is made using--

(1) merit-based selection procedures for conpetitions anong all depot-|evel
activities of the Departnent of Defense; or

(2) conpetitive procedures for conpetitions anong private and public sector
entities.

(b) Scope. Subsection (a) applies to any depot-I|evel nmintenance and repair workl oad
that has a value of not |ess than $3, 000,000 and is being performed by a depot-|evel
activity of the Departnent of Defense.

(c) Inapplicability of OMB Grcular A-76. Ofice of Managenent and Budget G rcul ar A-
76 (or any successor adm nistrative regulation or policy) does not apply to a
per f ormance change to whi ch subsection (a) applies.

Rk I R b Sk O O Rk b o

Federal Activities Inventory Reform Act of 1998
PUBLI C LAW 105-270 [S. 314]
OCT. 19, 1998

An Act

To provide a process for identifying the functions of the Federal Governnent that
are not inherently governnental functions, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
Anerica in Congress assenbl ed,



SECTI ON 1. SHORT TI TLE.
This Act nay be cited as the "Federal Activities Inventory Reform Act of 1998".
SEC. 2. ANNUAL LI STS OF GOVERNVENT ACTI VI TI ES NOT | NHERENTLY GOVERNMENTAL | N NATURE.

(a) Lists Required.--Not later than the end of the third quarter of each fiscal
year, the head of each executive agency shall submit to the Director of the Ofice of
Managenent and Budget a list of activities perforned by Federal Governnent sources for
the executive agency that, in the judgnent of the head of the executive agency, are not
i nherently governnental functions. The entry for an activity on the list shall include
the follow ng:

(1) The fiscal year for which the activity first appeared on a list prepared
under this section.

(2) The nunber of full-tinme enployees (or its equivalent) that are necessary for
the performance of the activity by a Federal Governnent source.

(3) The nane of a Federal Governnent enpl oyee responsible for the activity from
whom addi ti onal infornmation about the activity nmay be obtained.

(b) OWMB Review and Consul tation.--The Director of the Ofice of Managenent and
Budget shall review the executive agency's list for a fiscal year and consult with the
head of the executive agency regarding the content of the final list for that fiscal
year.

(c) Public Availability of Lists.--

(1) Publication.-- Upon the conpletion of the review and consultation regarding a
list of an executive agency--

(A) the head of the executive agency shall pronptly transmt a copy of the list
to Congress and nake the list available to the public; and

(B) the Director of the Ofice of Managenent and Budget shall pronptly publish
in the Federal Register a notice that the list is available to the public.

(2) Changes.-- If the list changes after the publication of the notice as a
result of the resolution of a challenge under section 3, the head of the executive
agency shall pronptly--

(A) make each such change available to the public and transmt a copy of the
change to Congress; and

(B) publish in the Federal Register a notice that the change is available to
the public.

(d) Conpetition Required.--Wthin a reasonable tine after the date on which a notice
of the public availability of a list is published under subsection (c), the head of the
executive agency concerned shall review the activities on the list. Each tinme that the
head of the executive agency considers contracting with a private sector source for the
performance of such an activity, the head of the executive agency shall use a
conpetitive process to select the source (except as may otherw se be provided in a | aw
other than this Act, an Executive order, regul ations, or any executive branch circul ar
setting forth requirenments or guidance that is issued by conpetent executive
authority). The Director of the Ofice of Managenent and Budget shall issue gui dance
for the adm nistration of this subsection.

(e) Realistic and Fair Cost Conparisons.--For the purpose of determnining whether to
contract with a source in the private sector for the performance of an executive agency
activity on the list on the basis of a conparison of the costs of procuring services
fromsuch a source with the costs of performng that activity by the executive agency,
the head of the executive agency shall ensure that all costs (including the costs of
qual ity assurance, technical nonitoring of the performance of such function, liability
i nsurance, enployee retirenment and disability benefits, and all other overhead costs)
are considered and that the costs considered are realistic and fair.



SEC. 3. CHALLENGES TO THE LI ST.

(a) Challenge Authorized.--An interested party nmay submt to an executive agency a
chal | enge of an omission of a particular activity from or an inclusion of a particular
activity on, a list for which a notice of public availability has been published under
section 2.

(b) Interested Party Defined.--For the purposes of this section, the term
"interested party", with respect to an activity referred to in subsection (a), neans
the follow ng:

(1) A private sector source that--

(A) is an actual or prospective offeror for any contract, or other form of
agreenent, to performthe activity; and

(B) has a direct econonmic interest in performng the activity that woul d be
adversely affected by a determ nation not to procure the performance of the activity
froma private sector source.

(2) Arepresentative of any business or professional association that includes
within its nmenbership private sector sources referred to in paragraph (1).

(3) An officer or enployee of an organization within an executive agency that is
an actual or prospective offeror to performthe activity.

(4) The head of any |abor organization referred to in section 7103(a)(4) of title
5, United States Code, that includes within its nenbership officers or enployees of an
organi zation referred to in paragraph (3).

(c) Time for Submission.--A challenge to a list shall be submtted to the executive
agency concerned wi thin 30 days after the publication of the notice of the public
availability of the list under section 2.

(d) Initial Decision.--Wthin 28 days after an executive agency receives a
chal  enge, an official designated by the head of the executive agency shall--

(1) decide the challenge; and

(2) transmt to the party submitting the challenge a witten notification of the
deci sion together with a discussion of the rationale for the decision and an
expl anation of the party's right to appeal under subsection (e).

(e) Appeal.--

(1) Authorization of appeal.-- An interested party nmay appeal an adverse deci sion
of the official to the head of the executive agency within 10 days after receiving a
notification of the decision under subsection (d).

(2) Decision on appeal.-- Wthin 10 days after the head of an executive agency
recei ves an appeal of a decision under paragraph (1), the head of the executive agency
shal | decide the appeal and transmt to the party subnmitting the appeal a witten
notification of the decision together with a discussion of the rationale for the
deci si on.

SEC. 4. APPLI CABILITY.

(a) Executive Agencies Covered. --Except as provided in subsection (b), this Act
applies to the followi ng executive agenci es:

(1) Executive departnent.-- An executive department named in section 101 of title
5, United States Code.

(2) Mlitary departnent.-- A mlitary departnent naned in section 102 of title 5,
United States Code.

(3) Independent establishnment.-- An independent estab |ishment, as defined in
section 104 of title 5, United States Code.
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(b) Exceptions.--This Act does not apply to or with respect to the foll ow ng:
(1) General accounting office.-- The General Accounting Ofice.

(2) Government corporation.-- A Governnent corporation or a Governnent controlled
corporation, as those terns are defined in section 103 of title 5, United States Code.

(3) Nonappropriated funds instrumentality.-- A part of a department or agency if
all of the enployees of that part of the department or agency are enpl oyees referred to
in section 2105(c) of title 5 United States Code.

(4) Certain depot-level maintenance and repair.-- Depot-Ilevel naintenance and
repair of the Departnent of Defense (as defined in section 2460 of title 10, United
St at es Code).

SEC. 5. DEFI N TI ONS.
In this Act:

(1) Federal government source.-- The term "Federal Governnent source", with
respect to performance of an activity, nmeans any organi zation within an executive
agency that uses Federal CGovernnment enployees to performthe activity.

(2) Inherently governnental function.----

(A) Definition.--The term"inherently governnental function" means a function
that is sointimately related to the public interest as to require performance by
Federal Governnent enpl oyees.

(B) Functions included.--The termincludes activities that require either the
exercise of discretion in applying Federal Governnent authority or the naking of val ue
judgrments in nmaki ng decisions for the Federal Governnent, including judgnments relating
to nonetary transactions and entitlenments. An inherently governmental function in
vol ves, anobng other things, the interpretati on and execution of the laws of the United
States so as--

(i) to bind the United States to take or not to take sone action by contract,
policy, regulation, authorization, order, or otherw se;

(ii) to determine, protect, and advance United States econom c, political,
territorial, property, or other interests by mlitary or diplomatic action, civil or
crimnal judicial proceedings, contract nmanagenent, or otherwi se;

(iii) to significantly affect the life, liberty, or property of private
per sons;

(iv) to commission, appoint, direct, or control officers or enployees of the
United States; or

(v) to exert ultimate control over the acquisition, use, or disposition of
the property, real or personal, tangible or intangible, of the United States, including
the collection, control, or disbursenment of appropriated and other Federal funds.

(O Functions excluded.--The term does not nornally include--

(i) gathering information for or providing advi ce, opinions, reconmendations,
or ideas to Federal CGovernnent officials; or

(ii) any function that is primarily mnisterial and internal in nature (such
as building security, mail operations, operation of cafeterias, housekeeping,
facilities operations and nai nt enance, warehouse operations, nmotor vehicle fleet
managenent operations, or other routine electrical or nmechanical services).

SEC. 6. EFFECTI VE DATE.

This Act shall take effect on Cctober 1, 1998.
EE I I I I I I I I I I I
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PUBLI C LAW 103-226 [H R 3345]
MARCH 30, 1994
FEDERAL WORKFORCE RESTRUCTURI NG ACT OF 1994
An Act

To provide tenporary authority to Government agencies relating to voluntary
separation incentive paynents, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
Anerica in Congress assenbl ed,

[*1] SECTION 1. <5 USC 2101 note> SHORT TI TLE

This Act nmay be cited as the "Federal Wirkforce Restructuring Act of 1994".
[*2] SEC. 2. TRAIN NG

(a) In General.--Chapter 41 of title 5, United States Code, is anmended--

(1) in section 4101(4) by striking "fields" and all that follows through the
semi colon and inserting "fields which will inprove individual and organizational
performance and assist in achieving the agency's m ssion and perfornmance goal s;";

(2) in section 4103--

(A) in subsection (a)--

(i) by striking "In" and all that follows through "maintain" and inserting
"In order to assist in achieving an agency's m ssion and perfornance goal s by inproving
enpl oyee and organi zati onal perfornmance, the head of each agency, in confornmity with
this chapter, shall establish, operate, maintain, and eval uate";

(ii) by striking "and" at the end of paragraph (2);

(iii) by redesignating paragraph (3) as paragraph (4); and

(iv) by inserting after paragraph (2) the foll ow ng:

"(3) provide that information concerning the selection and assi gnment of
enpl oyees for training and the applicable training limtations and restrictions be nmade
avai | abl e to enpl oyees of the agency; and"; and

(B) in subsection (b)--
(i) in paragraph (1) by striking "determ nes" and all that follows through
the period and inserting "determ nes that such training would be in the interests of

t he Governnent.";

(ii) by striking paragraph (2) and redesignati ng paragraph (3) as paragraph
(2); and

(iii) in subparagraph (C) of paragraph (2) (as so redesignated) by striking
"retaining" and all that follows through the period and inserting "such training.";

(3) in section 4105--
(A) in subsection (a) by striking "(a)"; and
[**112] (B) by striking subsections (b) and (c);
(4) by repealing section 4106;

(5) in section 4107--
12



(A) by anending the catchline to read as foll ows:
"§ 4107. Restriction on degree training" ;

(B) by striking subsections (a) and (b) and redesignating subsections (c) and
(d) as subsections (a) and (b), respectively;

(© by anendi ng subsection (a) (as so redesignated)--
(i) by striking "subsection (d)" and inserting "subsection (b)"; and
(ii) by striking "by, in, or through a non-Governnent facility"; and

(D) by anmendi ng paragraph (1) of subsection (b) (as so redesignated) by
striking "subsection (c)" and inserting "subsection (a)";

(6) in section 4108(a) by striking "by, in, or through a non-Governnment facility
under this chapter” and inserting "for nmore than a m ni num period prescribed by the
head of the agency"”;

(7) in section 4113(b)--

(A) in the first sentence by striking "annually to the Ofice," and inserting
"to the Ofice, at |east once every 3 years, and"; and

(B) by striking the matter following the first sentence and inserting the
followi ng: "The report shall set forth--

"(1) information needed to determine that training is being provided in a manner
which is in conpliance with applicable laws intended to protect or pronote equal
enpl oynent opportunity; and

"(2) infornmation concerning the expenditures of the agency in connection with
training and such other information as the Ofice considers appropriate.”;

(8) by repealing section 4114; and
(9) in section 4118--

(A) in subsection (a)(7) by striking "by, in, and through non- Gover nnent
facilities";

(B) by striking subsection (b); and

(© by redesignating subsections (c¢) and (d) as subsections (b) and (c),
respectively.

(b) Technical and Conform ng Amendnents.--Title 5, United States Code, is anended--
(1) in section 3381(e) by striking "4105(a)," and inserting "4105,"; and
(2) in the analysis for chapter 41--
(A) by repealing the itens relating to sections 4106 and 4114; and

(B) by anending the itemrelating to section 4107 to read as foll ows:
"4107. Restriction on degree training.".

(c) <5 USC 3381 note> Effective Date.--The anendnents nade by this section shall
becone effective on the date of enactment of this Act.

[*3] Sec. 3. <5 USC 5597 not e> VOLUNTARY SEPARATI ON | NCENTI VES.
(a) Definitions.--For the purpose of this section--
[**113] (1) the term "agency" means an Executive agency (as defined by section

105 of title 5, United States Code), but does not include the Departnent of Defense,
the Central Intelligence Agency, or the General Accounting Ofice; and

13



(2) the term"enpl oyee" nmeans an enpl oyee (as defined by section 2105 of title 5,
United States Code) who is enployed by an agency, is serving under an appoi nt nent
without time limtation, and has been currently enployed for a continuous period of at
| east 12 nonths; such termincludes an individual enployed by a county conmittee
est abl i shed under section 8(b) of the Soil Conservation and Donestic Allotment Act (16
U. S.C. 590h(b)), but does not include--

(A) a reenpl oyed annuitant under subchapter 111 of chapter 83 or chapter 84 of
title 5, United States Code, or another retirenent systemfor enpl oyees of the
CGover nnent; or

(B) an enpl oyee having a disability on the basis of which such enployee is or

woul d be eligible for disability retirement under the applicable retirenent system
referred to in subparagraph (A).

(b) Authority.--

(1) In general.-- In order to avoid or mnimze the need for involuntary
separations due to a reduction in force, reorgani zation, transfer of function, or other
simlar action, and subject to paragraph (2), the head of an agency may pay, or
authori ze the paynment of, voluntary separation incentive paynents to agency enpl oyees--

(A) in any conponent of the agency;
(B) in any occupati on;

(© in any geographic location; or

(D) on the basis of any conbination of factors under subparagraphs (A) through
(9.
(2) Condition.----
(A) In general.--1n order to receive an incentive paynent, an enpl oyee nust

separate fromservice with the agency (whether by retirement or resignation) before
April 1, 1995.

(B) Exception.--An enpl oyee who does not separate from service before the date
specified in subparagraph (A) shall be ineligible for an incentive paynment under this
section unl ess--

(i) the agency head determines that, in order to ensure the performance of
the agency's mission, it is necessary to delay such enpl oyee's separation; and

(ii) the enployee separates after conpleting any additional period of service
required (but not later than March 31, 1997).

(c) Anpunt and Treatnent of Paynents.--A voluntary separation incentive paynent--
(1) shall be paid in a lunp sumafter the enpl oyee's separati on;
(2) shall be equal to the |l esser of--
(A) an anpbunt equal to the anount the enpl oyee would be entitled to receive
under section 5595(c) of title 5, United States Code, if the enployee were entitled to
paynment under such section; or

(B) $25, 000;

[**114] (3) shall not be a basis for paynment, and shall not be included in the
conput ation, of any other type of Governnent benefit;

(4) shall not be taken into account in determ ning the anount of any severance
pay to which an enpl oyee may be entitled under section 5595 of title 5, United States
Code, based on any ot her separation; and

(5) shall be paid fromappropriations or funds available for the paynment of the
basi c pay of the enpl oyee.
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(d) Effect of Subsequent Enployment Wth the Governnent. --

(1) In general.-- An enpl oyee who has received a voluntary separation incentive
paynment under this section and accepts enploynent with the Government of the United
States within 5 years after the date of the separation on which the paynent is based
shall be required to repay the entire anount of the incentive paynment to the agency
that paid the incentive paynent.

(2) Waiver authority.----

(A) Executive agency.--1f the enploynent is with an Executive agency (as
defined by section 105 of title 5, United States Code), the Director of the Ofice of
Per sonnel Managenent nmay, at the request of the head of the agency, waive the repaynent
if the individual involved possesses unique abilities and is the only qualified
appl i cant avail able for the position.

(B) Legislative branch.--1f the enployment is with an entity in the legislative
branch, the head of the entity or the appointing official may waive the repaynent if
the individual involved possesses unique abilities and is the only qualified applicant
avai l abl e for the position.

(© Judicial branch.--1f the enploynent is with the judicial branch, the
Director of the Admnistrative Ofice of the United States Courts nay waive the
repaynent if the individual involved possesses unique abilities and is the only
qual i fied applicant available for the position.

(3) Definition. --For purposes of paragraph (1) (but not paragraph (2)), the term
"enpl oyment" includes enpl oynment under a personal services contract with the United
St at es.

(e) Regulations.--The Director of the Ofice of Personnel Managenent may prescribe
any regul ati ons necessary for the adm nistration of subsections (a) through (d).

(f) Enployees of the Judicial Branch.--The Director of the Administrative Ofice of
the United States Courts may, by regul ation, establish a program consistent with the
program est abl i shed by subsections (a) through (d) for individuals serving in the
judicial branch.

[*4] Sec. 4. <5 USC 8331 note> ADDI TI ONAL AGENCY CONTRI BUTI ONS TO THE RETI REMENT
FUND.

(a) Relating to Fiscal Years 1994 and 1995. --

(1) In general.-- In addition to any other paynments which it is required to make
under subchapter 11 of chapter 83 of title 5, United States Code, an agency shall
remt to the Ofice of Personnel Managenent for deposit in the Treasury of the United
States to the credit of the Civil Service Retirenent [**115] and Disability Fund an
amount equal to 9 percent of the final basic pay of each enpl oyee of the agency--

(A) who, on or after the date of the enactrment of this Act and before October
1, 1995, retires under section 8336(d)(2) of such title; and

(B) to whom a voluntary separation incentive payment has been or is to be paid
by such agency based on that retirenent.

(2) Definitions.-- For the purpose of this subsection--

(A) the term"final basic pay", with respect to an enpl oyee, neans the total
amount of basic pay which woul d be payable for a year of service by such enpl oyee,
conput ed using the enployee's final rate of basic pay, and, if last serving on other
than a full-tinme basis, with appropriate adjustnent therefor; and

(B) the term"voluntary separation incentive paynment" neans--

(i) a voluntary separation incentive paynent under section 3 (including under
any program established under section 3(f)); and
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(ii) any separation pay under section 5597 of title 5, United States Code, or
section 2 of the Central Intelligence Agency Voluntary Separation Pay Act (Public Law
103-36; 107 Stat. 104).

(b) Relating to Fiscal Years 1995 Through 1998. --

(1) In general.-- In addition to any other paynments which it is required to make
under subchapter 11 of chapter 83 or chapter 84 of title 5, United States Code, in
fiscal years 1995, 1996, 1997, and 1998 (and in addition to any anounts required under
subsection (a)), each agency shall, before the end of each such fiscal year, remt to
the O fice of Personnel Managenent for deposit in the Treasury of the United States to
the credit of the Gvil Service Retirenent and Disability Fund an anmount equal to the
product of --

(A) the nunber of enployees of such agency who, as of March 31st of such fiscal
year, are subject to subchapter 11l of chapter 83 or chapter 84 of such title;
mul tiplied by

(B) $80.

(2) Definition.-- For the purpose of this subsection, the term"agency" neans an
Executive agency (as defined by section 105 of title 5, United States Code), but does
not include the General Accounting Ofice.

(c) Regulations.--The Director of the O'fice of Personnel Managenent may prescribe
any regul ations necessary to carry out this section.

[*5] Sec. 5. <5 USC 3101 note> REDUCTI ON OF FEDERAL FULL-TI ME EQUI VALENT
PGSI TI ONS.

(a) Definition.--For the purpose of this section, the term"agency" nmeans an
Executive agency (as defined by section 105 of title 5, United States Code), but does
not include the General Accounting Ofice.

(b) Limtations on Full-Tinme Equival ent Positions.--The President, through the
O fice of Managenent and Budget (in consultation with the Ofice of Personnel
Managenent), shall ensure [**116] that the total number of full-tinme equival ent
positions in all agencies shall not exceed--

(1) 2,084,600 during fiscal year 1994;
(2) 2,043,300 during fiscal year 1995;
(3) 2,003,300 during fiscal year 1996;
(4) 1,963,300 during fiscal year 1997;
(5) 1,922,300 during fiscal year 1998; and
(6) 1,882,300 during fiscal year 1999.

(c) Monitoring and Notification.--The Ofice of Managenent and Budget, after
consultation with the Ofice of Personnel Managenent, shall--

(1) continuously monitor all agencies and make a determi nation on the first date
of each quarter of each applicable fiscal year of whether the requirenents under
subsection (b) are met; and

(2) notify the President and the Congress on the first date of each quarter of
each applicable fiscal year of any determination that any requirement of subsection (b)
is not net.

(d) Conpliance.--I1f, at any tinme during a fiscal year, the Ofice of Managenent and
Budget notifies the President and the Congress that any requirenent under subsection
(b) is not net, no agency may hire any enpl oyee for any position in such agency until
the O fice of Managenent and Budget notifies the President and the Congress that the
total number of full-tinme equivalent positions for all agencies equals or is |less than
the applicabl e nunber required under subsection (b).
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(e) Waiver.--

(1) Energencies.-- Any provision of this section may be wai ved upon a
determ nation by the President that--

(A) the existence of a state of war or other national security concern so
requires; or

(B) the existence of an extraordinary enmergency threatening life, health,
safety, property, or the environnent so requires.

(2) Agency efficiency or critical mssion.----

(A) Subsection (d) may be waived, in the case of a particular position or
category of positions in an agency, upon a determ nation of the President that the
efficiency of the agency or the performance of a critical agency m ssion so requires.

(B) Whenever the President grants a waiver pursuant to subparagraph (A), the
Presi dent shall take all necessary actions to ensure that the overall linitations set
forth in subsection (b) are not exceeded.

(f) Enployment Backfill Prevention.--

(1) In general.-- The total nunber of funded enpl oyee positions in all agencies
(excludi ng the Department of Defense and the Central Intelligence Agency) shall be
reduced by one position for each vacancy created by the separation of any enpl oyee who
has received, or is due to receive, a voluntary separati on i ncentive paynent under
section 3 (a)-(e). For purposes of this subsection, positions and vacanci es shall be
counted on a full-time-equival ent basis.

(2) Related restriction.-- No funds budgeted for and appropriated by any Act for
sal ari es or expenses of positions elimnated under this subsection nay be used for any
pur pose other than authorized separation costs.

[**117] (g) Limtation on Procurenent of Service Contracts.--The President shall
take appropriate action to ensure that there is no increase in the procurenent of
service contracts by reason of the enactnent of this Act, except in cases in which a
cost conpari son denonstrates such contracts would be to the financial advantage of the
Federal Governnent.

[*6] Sec. 6. <USC 5597 note> MONI TORI NG AND REPORT RELATI NG TO VOLUNTARY
SEPARATI ON | NCENTI VE PAYMENTS.

No | ater than Decenber 31st of each fiscal year, the Ofice of Personnel Managenent
shall submt to the Committee on Governmental Affairs of the Senate and the Committee
on Post Ofice and Gvil Service of the House of Representatives a report which, with
respect to the preceding fiscal year, shall include--

(1) the nunber of enployees who received a voluntary separation incentive paynent
under section 3 during such preceding fiscal year;

(2) the agency from which each such enpl oyee separ at ed;
(3) at the tine of separation fromservice by each such enpl oyee--
(A) such enpl oyee's grade or pay |evel; and

(B) the geographic location of such enployee's official duty station, by
region, State, and city (or foreign nation, if applicable); and

(4)(A) the nunber of waivers made (in the repayment upon subsequent enpl oynent)
by each agency or other authority under section 3 or the amendnents nade by section 8;
and

(B) the title and the grade or pay |level of the position filled by the enpl oyee
t o whom such wai ver appli ed.

[*7] Sec. 7. DI SLOCATI ON PAYMENTS FOR CERTAI N CONTRACTOR PERSONNEL.
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(a) Payment. --No later than Cctober 31, 1994, the Director of the National
Aeronautics and Space Adninistration shall pay $5,000 to each full-tine contractor
enpl oyee who- -

(1) was hired, under a contract relating to the Advanced Solid Rocket Mot or
Program by--

(A) Lockheed M ssiles and Space Conpany;
(B) Aerojet Corporation, Advanced Solid Rocket Mdtor Division; or
(O Rust Corporation;

(2) was separated fromenploynent in Yellow Creek, Mssissippi, as a result of
the term nation of the Advanced Solid Rocket Mtor Program and

(3)(A) had been hired locally at Yellow Creek, M ssissippi; or

(B) based on the separation referred to in paragraph (2), was eligible, but
el ected not, to be rel ocated.

(b) Ofset. --No paynent made under this section shall be offset against the
severance costs of a contractor.

(c) Source of Payments. --Payments under this section shall be from funds
appropriated under the subheading " space flight, control and data conmuni cations "
under the heading " National Aeronautics and Space Administration " under title Ill of

the Departnents of Veterans Affairs and Housi ng and Urban Devel opnent, and | ndependent
Agenci es Appropriations Act, 1994 (Public Law 103-124; 107 Stat. 1299).

[**118] (d) Limtation on Paynments. --The anpbunt of total paynents nmade under this
section may not exceed $1, 000, 000.

[*8] Sec. 8. SUBSEQUENT EMPLOYMENT AND REPAYMENT OF SEPARATI ON PAYMENT.

(a) Defense Agency Separation Pay.--Section 5597 of title 5, United States Code, is
amended by adding at the end the follow ng:

"(g) (1) An enployee who receives separation pay under this section on the basis of a
separation occurring on or after the date of the enactnent of the Federal Workforce
Restructuring Act of 1994 and accepts enploynent with the Governnent of the United
States within 5 years after the date of the separation on which paynment of the
separation pay is based shall be required to repay the entire ambunt of the separation
pay to the defense agency that paid the separation pay.

"(2) If the enploynent is with an Executive agency, the Director of the Ofice of
Per sonnel Managenent nmay, at the request of the head of the agency, waive the repaynent
if the individual involved possesses unique abilities and is the only qualified
appl i cant avail able for the position.

"(3) If the enploynment is with an entity in the |egislative branch, the head of
the entity or the appointing official may waive the repaynent if the individual
i nvol ved possesses unique abilities and is the only qualified applicant available for
the position.

"(4) If the enploynent is with the judicial branch, the Director of the
Administrative Ofice of the United States Courts nmay wai ve the repaynent if the
i ndi vi dual invol ved possesses unique abilities and is the only qualified applicant
avai l able for the position.".

(b) Central Intelligence Agency Separation Paynent.--Section 2(b) of the Central
Intelligence Agency Voluntary Separation Pay Act <50 USC 403-4 note> Law 103-36; 107
Stat. 104) is anmended by adding at the end the follow ng: "An enpl oyee who receives
separati on pay under this section on the basis of a separation occurring on or after
the date of the enactnent of the Federal Workforce Restructuring Act of 1994 and
accepts enploynment with the Governnent of the United States within 5 years after the
date of the separation on which paynent of the separation pay is based shall be
required to repay the entire amount of the separation pay to the Central Intelligence
Agency. |If the enploynent is with an Executive agency (as defined by section 105 of
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title 5, United States Code), the Director of the Ofice of Personnel Managenent nay,
at the request of the head of the agency, waive the repaynment if the individua

i nvol ved possesses unique abilities and is the only qualified applicant available for
the position. If the enploynent is with an entity in the |egislative branch, the head
of the entity or the appointing official nmay waive the repaynent if the individua

i nvol ved possesses unique abilities and is the only qualified applicant available for
the position. If the enploynment is with the judicial branch, the Director of the
Administrative Ofice of the United States Courts nmay wai ve the repaynment if the

i ndi vi dual invol ved possesses unique abilities and is the only qualified applicant
avai l able for the position.".

[*9] Sec. 9. STANDARDI ZATI ON OF W THDRAWAL OPTI ONS FOR THRI FT SAVI NGS PLAN
PARTI Cl PANTS

(a) Participation in the Thrift Savings Plan.--Section 8351(b) of title 5, United
St ates Code, is anmended- -

[**119] (1) by anending paragraph (4) to read as foll ows:

"(4) Section 8433(b) of this title applies to any enpl oyee or Menber who el ects
to nmake contributions to the Thrift Savings Fund under subsection (a) of this section
and separates from Governnent enpl oynent.";

(2) by striking paragraphs (5), (6), and (8);

(3) by redesignating paragraphs (7), (9), and (10) as paragraphs (5), (6), and
(7), respectively;

(4) in paragraph (5)(C (as so redesignated by paragraph (3) of this subsection)
by striking "or forner spouse" each place it appears;

(5) by anendi ng paragraph (6) (as so redesignated by paragraph (3) of this
subsection) to read as foll ows:

"(6) Notw thstandi ng paragraph (4), if an enpl oyee or Menber separates from
Gover nnent enpl oyment and such enpl oyee's or Menber's nonforfeitabl e account balance is
$3,500 or less, the Executive Director shall pay the nonforfeitable account bal ance to
the participant in a single paynent unless the enpl oyee or Menber elects, at such tinme
and otherwi se in such manner as the Executive Director prescribes, one of the options
avai | abl e under subsection (b)."; and

(6) in paragraph (7) (as so redesignated by paragraph (3) of this subsection) by
striking "nonforfeiture" and inserting "nonforfeitable".

(b) Benefits and El ection of Benefits.--Section 8433 of title 5, United States Code
i s anended- -

(1) in subsection (b) by striking the matter before paragraph (1) and inserting
the follow ng:

"(b) Subject to section 8435 of this title, any enpl oyee or Menber who separates
from Governnent enploynment is entitled and may el ect--";

(2) by striking subsections (c) and (d) and redesignating subsections (e) through
(i) as subsections (c) through (g), respectively;

(3) in subsection (c)(1) (as so redesignated by paragraph (2) of this subsection)
by striking "or (c)(4) or required under subsection (d) directly to an eligible
retirenent plan or plans (as defined in section 402(a)(5)(E) of the Internal Revenue
Code of 1954)" and inserting "directly to an eligible retirement plan or plans (as
defined in section 402(c)(8) of the Internal Revenue Code of 1986)";

(4) in subsection (d)(2) (as so redesignated by paragraph (2) of this subsection)
by striking "or (c)(2)"; and

(5) in subsection (f) (as so redesignated by paragraph (2) of this subsection)--
(A) by striking paragraph (1) and redesi gnating paragraphs (2) and (3) as

paragraphs (1) and (2), respectively; and
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(B) in paragraph (1) (as so redesignated by subparagraph (A) of this
par agr aph) - -

(i) by striking "Notwithstandi ng subsections (b) and (c), if an enpl oyee or
Menmber separates from Governnent enpl oynent under circunstances nmaki ng such enpl oyee or
Menber eligible to make an el ection under either of those subsections, and such
enpl oyee' s or Menber's" and inserting "Notw thstandi ng subsection (b), if an enpl oyee
or Menber separates from [**120] Gover nnent enpl oynent, and such enpl oyee's or
Menmber' s"; and

(ii) by striking "or (c), as applicable"; and

(O in paragraph (2) (as so redesignated by subparagraph (A) of this paragraph)
by striking "paragraphs (1) and (2)" and inserting "paragraph (1)".

(c) Annuities: Methods of Paynent; Election; Purchase.--Section 8434(c) of title 5
United States Code, is anmended to read as foll ows:

"(c) Notwi thstanding the elimnation of a nethod of paynent by the Board, an
enpl oyee, Menber, fornmer enployee, or forner Menber may el ect the elimnated nethod if
the elimnation of such nethod becones effective less than 5 years before the date on
whi ch that individual's annuity commences.".

(d) Protections for Spouses and Forner Spouses.--Section 8435 of title 5, United
St ates Code, is anmended- -

(1) in subsection (a)(1)(A) by striking "subsection (b)(3), (b)(4), (c)(3), or
(c)(4) of section 8433 of this title or change an el ection previously nade under
subsection (b)(1), (b)(2), (c)(1), or (c)(2)" and inserting "subsection (b)(3) or
(b)(4) of section 8433 of this title or change an el ection previously nade under
subsection (b)(1) or (b)(2)"

(2) by striking subsection (b);

(3) by redesignating subsections (c) through (i) as subsections (b) through (h),
respectively;

(4) in subsection (b) (as so redesignated by paragraph (3) of this subsection) by
anmendi ng paragraph (2) to read as foll ows:

"(2) Paragraph (1) shall not apply if--

"(A) a joint waiver of such method is made, in witing, by the enpl oyee or
Menber and the spouse; or

"(B) the enployee or Menber waives such nethod, in witing, after establishing
to the satisfaction of the Executive Director that circunmstances described under
subsection (a)(2) (A) or (B) make the requirenent of a joint waiver inappropriate.”;
and

(5) in subsection (c)(1) (as so redesignated by paragraph (3) of this subsection)
by striking "and a transfer may not be made under section 8433(d) of this title".

(e) Justices and Judges.--Section 8440a(b) of title 5, United States Code, is
amended- -

(1) in paragraph (5) by striking "Section 8433(d)" and inserting "Section
8433(b)"; and

(2) by striking paragraphs (7) and (8) and inserting the follow ng:

"(7) Notwi thstandi ng paragraphs (4) and (5), if any justice or judge retires
under subsection (a) or (b) of section 371 or section 372(a) of title 28, or resigns
wi t hout having net the age and service requirenents set forth under section 371(c) of
title 28, and such justice's or judge's nonforfeitable account bal ance is $3,500 or
| ess, the Executive Director shall pay the nonforfeitable account bal ance to the
participant in a single paynent unless the justice or judge elects, at such time and
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ot herwi se in such manner as the Executive Director prescribes, one of the options
avai | abl e under section 8433(b).".

(f) Bankruptcy Judges and Magi strates.--Section 8440b of title 5, United States
Code, is anmended- -

[**121] (1) in subsection (b)(4) by amendi ng subparagraph (B) to read as
foll ows:

"(B) Section 8433(b) of this title applies to any bankruptcy judge or
magi strate who el ects to nmake contributions to the Thrift Savings Fund under subsection
(a) of this section and who retires before attaining age 65 but is entitled, upon
attaining age 65, to an annuity under section 377 of title 28 or section 2(c) of the
Retirenment and Survivors Annuities for Bankruptcy Judges and Magi strates Act of 1988.";

(2) in subsection (b)(4)(C by striking "Section 8433(d)" and inserting "Section
8433(b)";

(3) in subsection (b)(5) by striking "retirenment under section 377 of title 28
is" and inserting "any of the actions described under paragraph (4) (A, (B), or (O
shal |l be consi dered";

(4) in subsection (b) by striking paragraph (8) and redesignating paragraph (9)
as paragraph (8); and

(5) in paragraph (8) of subsection (b) (as so redesignated by paragraph (4) of
this subsection)--

(A) by striking "Notw thstandi ng subparagraphs (A) and (B) of paragraph (4), if
any bankruptcy judge or mmgistrate retires under circunstances nmaki ng such bankruptcy
judge or mmgistrate eligible to make an el ecti on under subsection (b) or (c¢)" and
inserting "Notwithstandi ng paragraph (4), if any bankruptcy judge or magistrate retires
under circunstances nmaki ng such bankruptcy judge or magistrate eligible to nake an
el ection under subsection (b)"; and

(B) by striking "and (c), as applicable".
(g) dains Court Judges.--Section 8440c of title 5, United States Code, is anended--

(1) in subsection (b)(4)(B) by striking "Section 8433(d)" and inserting "Section
8433(b)";

(2) in subsection (b)(5) by striking "retirenment under section 178 of title 28
is" and inserting "any of the actions described in paragraph (4) (A) or (B) shall be
consi dered";

(3) in subsection (b) by striking paragraph (8) and redesignating paragraph (9)
as paragraph (8); and

(4) in paragraph (8) (as so redesignated by paragraph (3) of this subsection) by
striking "Notw thstandi ng paragraph (4)(A)" and inserting "Notw thstandi ng paragraph
(4.

(h) Judges of the United States Court of Veterans Appeals.--Section 8440d(b)(5) of
title 5, United States Code, is anended by striking "A transfer shall be nade as
provided in section 8433(d) of this title" and inserting "Section 8433(b) of this title
applies".

(i) Technical and Conform ng Amendnents.--Title 5, United States Code, is anended--

(1) in section 8351(b)(5)(B) (as so redesignated by subsection (a)(3) of this
section) by striking "section 8433(i)" and inserting "section 8433(g)";

(2) in section 8351(b)(5)(D) (as so redesignated by subsection (a)(3) of this
section) by striking "section 8433(i)" and inserting "section 8433(g)";

(3) in section 8433(b)(4) by striking "subsection (e)" and inserting "subsection
(c)";
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[**122] (4) in section 8433(d)(1) (as so redesignated by subsection (b)(2) of
this section) by striking "(d) of section 8435" and inserting "(c) of section 8435";

(5) in section 8433(d)(2) (as so redesignated by subsection (b)(2) of this
section) by striking "section 8435(d)" and inserting "section 8435(c)";

(6) in section 8433(e) (as so redesignated by subsection (b)(2) of this section)
by striking "section 8435(d)(2)" and inserting "section 8435(c)(2)";

(7) in section 8433(g)(5) (as so redesignated by subsection (b)(2) of this
section) by striking "section 8435(f)" and inserting "section 8435(e)";

(8) in section 8434(b) by striking "section 8435(c)" and inserting "section
8435(b)";

(9) in section 8435(a)(1)(B) by striking "subsection (c)" and inserting
"subsection (b)";

(10) in section 8435(d)(1)(B) (as so redesignated by subsection (d)(3) of this
section) by striking "subsection (d)(2)" and inserting "subsection (c)(2)";

(11) in section 8435(d)(3)(A) (as so redesignated by subsection (d)(3) of this
section) by striking "subsection (c)(1)" and inserting "subsection (b)(1)";

(12) in section 8435(d)(6) (as so redesignated by subsection (d)(3) of this
section) by striking "or (c)(2)" and inserting "or (b)(2)";

(13) in section 8435(e)(1)(A) (as so redesignated by subsection (d)(3) of this
section) by striking "section 8433(i)" and inserting "section 8433(g)";

(14) in section 8435(e)(2) (as so redesignated by subsection (d)(3) of this
section) by striking "section 8433(i) of this title shall not be approved if approva
woul d have the result described in subsection (d)(1)" and inserting "section 8433(g) of
this title shall not be approved if approval would have the result described under
subsection (c)(1)";

(15) in section 8435(g) (as so redesignated by subsection (d)(3) of this section)
by striking "section 8433(i)" and inserting "section 8433(g)";

(16) in section 8437(c)(5) by striking "section 8433(i)" and inserting "section
8433(9g)"; and

(17) in section 8440a(b)(6) by striking "section 8351(b)(7)" and inserting
"section 8351(b)(5)".

(j) <5 USC 8351 note> Effective Date.--This section shall take effect 1 year after
the date of the enactnment of this Act or on such earlier date as the Executive Director
of the Federal Retirement Thrift Investnment Board shall provide in regulation

[*10] SEC. 10. AMENDVENTS TO ALASKA RAI LROAD TRANSFER ACT OF 1982 REGARDI NG FORMVER
FEDERAL EMPLOYEES

(a) Applicability of Voluntary Separation Incentives to Certain Fornmer Federa
Enpl oyees. --Section 607(a) of the Al aska Railroad Transfer Act of 1982 (45 U. S.C
1206(a)) is anended by adding at the end the follow ng:

"(4)(A) The State-owned railroad shall be included in the definition of 'agency
for purposes of section 3 (a), (b), (c), and (e) of the Federal Wrkforce Restructuring
Act of 1994 and may elect to participate in the voluntary separation incentive program
est abl i shed under such Act. Any enpl oyee of [**123] the State-owned railroad who
neets the qualifications as described under the first sentence of paragraph (1) shal
be deened an enpl oyee under such Act.

"(B) An enpl oyee who has received a voluntary separati on i ncentive paynent
under this paragraph and accepts enploynent with the State-owned railroad within 5
years after the date of separation on which paynent of the incentive is based shall be
required to repay the entire amount of the incentive paynent unless the head of the
St ate-owned railroad determines that the individual involved possesses unique abilities
and is the only qualified applicant available for the position.".
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(b) Life and Health Insurance Benefits.--Section 607 of the Al aska Railroad Transfer
Act of 1982 (45 U.S.C. 1206) is anended by striking subsection (e) and inserting the
fol | owi ng:

"(e)(1l) Any person described under the provisions of paragraph (2) may elect life
i nsurance coverage under chapter 87 of title 5, United States Code, and enroll in a
heal th benefits plan under chapter 89 of title 5, United States Code, in accordance
with the provisions of this subsection.

"(2) The provisions of paragraph (1) shall apply to any person who--

"(A) on the date of the enactnent of the Federal Workforce Restructuring Act of
1994, is an enployee of the State-owned railroad;

"(B) has 20 years or nore of service (in the civil service as a Federal
enpl oyee or as an enpl oyee of the State-owned railroad, conbined) on the date of
retirement fromthe State-owned railroad; and

"(O (i) was covered under a life insurance policy pursuant to chapter 87 of
title 5, United States Code, on January 4, 1985, for the purpose of electing life
i nsurance coverage under the provisions of paragraph (1); or

"(ii) was enrolled in a health benefits plan pursuant to chapter 89 of title
5, United States Code, on January 4, 1985, for the purpose of enrolling in a health
benefits plan under the provisions of paragraph (1).

"(3) For purposes of this section, any person described under the provisions of
paragraph (2) shall be deened to have been covered under a life insurance policy under
chapter 87 of title 5, United States Code, and to have been enrolled in a health
benefits plan under chapter 89 of title 5 United States Code, during the period
begi nning on January 5, 1985, through the date of retirenent of any such person.

[**124] "(4) The provisions of paragraph (1) shall not apply to any person
descri bed under paragraph (2) until the date such person retires fromthe State-owned
railroad.".

10 USCS § 2470 (1998)

§ 2470. Depot-level activities of the Departnment of Defense: authority to conpete for
mai nt enance and repair workl oads of other Federal agencies

A depot-level activity of the Departnent of Defense shall be eligible to conpete for
the performance of any depot-1evel nmaintenance and repair workl oad of a Federal agency
for which conpetitive procedures are used to select the entity to performthe workl oad.

10 USCS § 2474 (1998)

§ 2474. Centers of Industrial and Techni cal Excellence: designation; public-private
par t ner shi ps

(a) Designation.

(1) The Secretary of Defense shall designate each depot-level activity of the
mlitary departnents and the Defense Agencies (other than facilities approved for
closure or nmjor realignment under the Defense Base C osure and Realignnent Act of 1990
(part A of title XXIX of Public Law 101-510; 10 U.S.C. 2687 note)) as a Center of
Industrial and Technical Excellence in the recognized core conpetencies of the
activity.

(2) The Secretary shall establish a policy to encourage the Secretary of each
mlitary departnent and the head of each Defense Agency to reengineer industrial
processes and adopt best-business practices at their depot-level activities in
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connection with their core conpetency requirenents, so as to serve as recognized

| eaders in their core conpetencies throughout the Departnent of Defense and in the

nati onal technol ogy and industrial base (as defined in section 2500(1) of this title).
(3) The Secretary of a mlitary departnment may conduct a pilot program consistent

with applicable requirenents of law, to test any practices referred to in paragraph (2)

that the Secretary determ nes could inprove the efficiency and effectiveness of depot -

| evel operations, inprove the support provided by depot-level activities for the arned

forces user of the services of such activities, and enhance readi ness by reducing the

tinme that it takes to repair equi prment.

(b) Public-private partnerships. The Secretary of Defense shall enable Centers of
Industrial and Technical Excellence to enter into public-private cooperative
arrangenments for the performance of depot-Ilevel nmaintenance and repair at such Centers
and shall encourage the use of such arrangements to maxim ze the utilization of the
capacity at such Centers. A public-private cooperative arrangenent under this
subsection shall be known as a "public-private partnership".

(c) Crediting of anpunts for performance. Anpunts received by a Center for work
perforned under a public-private partnership shall be credited to the appropriation or
fund, including a working-capital fund, that incurs the cost of perform ng the work.

(d) Additional work. The policy required under subsection (a) shall include neasures
to enable a private sector entity that enters into a partnership arrangenment under
subsection (b) or |eases excess equipnent and facilities at a Center of Industrial and
Techni cal Excel |l ence pursuant to section 2471 of this title to perform additional work
at the Center, subject to the limtations outlined in subsection (b) of such section,
outside of the types of work nornmally assigned to the Center.

10 USCS § 2208 (1998)

STATUS: CONSULT PUBLI C LAWS Cl TED BELOWN FOR RECENT CHANGES TO TH S DOCUMENT <=1>
LEXSEE 105 P.L. 262 -- See section 8143, Effective upon enactnent.
<=2> LEXSEE 105 P.L. 261 -- See section 1007(e)(1), Effective upon enactnent.
<=3> LEXSEE 105 P.L. 261 -- See section 1008(a), Effective upon enactnent.
§ 2208. Working-capital funds

(a) To control and account nore effectively for the cost of prograns and work perforned
in the Departnent of Defense, the Secretary of Defense may require the establishnent of
wor ki ng-capital funds in the Departnent of Defense to--

(1) finance inventories of such supplies as he may designate; and

(2) provide working capital for such industrial-type activities, and such
commerci al -type activities that provide conmon services within or anong departnents and
agenci es of the Departnent of Defense, as he nay designate.

(b) Upon the request of the Secretary of Defense, the Secretary of the Treasury shall
establ i sh worki ng-capital funds established under this section on the books of the
Departnent of the Treasury.

(c) Working-capital funds shall be charged, when appropriate, with the cost of--
(1) supplies that are procured or otherw se acquired, nmanufactured, repaired,
i ssued, or used; and
(2) services or work perforned,

i ncl udi ng applicabl e adm ni strati ve expenses, and be rei nbursed from avail abl e
appropriations or otherwi se credited for those costs, including applicable
adm ni strative expenses and costs of using equipnent.

(d) The Secretary of Defense may provide capital for working-capital funds by
capitalizing inventories. In addition, such ambunts may be appropriated for the purpose
of providing capital for working-capital funds as have been specifically authorized by
I aw.

(e) Subject to the authority and direction of the Secretary of Defense, the Secretary

of each mlitary departnment shall allocate responsibility for its functions, powers,
and duties to acconplish the nobst econom cal and efficient organizati on and operation

24



of the activities, and the nost econom cal and efficient use of the inventories, for
whi ch worki ng-capital funds are authorized by this section.

(f) The requisitioning agency may not incur a cost for supplies drawn from
inventories, or services or work perfornmed by industrial-type or commercial -type
activities for which working-capital funds may be established under this section, that
is nore than the anount of appropriations or other funds available for those purposes.

(g) The appraised value of supplies returned to working-capital funds by a departnent,
activity, or agency may be charged to that fund. The proceeds thereof shall be credited
to current applicable appropriations and are available for expenditure for the sane
purposes that those appropriations are so available. Credits nmay not be made to
appropriations under this subsection as the result of capitalization of inventories
under subsection (d).

(h) The Secretary of Defense shall prescribe regulations governing the operation of
activities and use of inventories authorized by this section. The regul ations may, if
the needs of the Departnent of Defense require it and it is otherw se authorized by
I aw, authorize supplies to be sold to, or services to be rendered or work perforned
for, persons outside the Departnent of Defense. However, supplies available in
inventories financed by working capital funds established under this section may be
sold to contractors for use in performng contracts with the Departnent of Defense.
Wor ki ng-capital funds shall be reinbursed for supplies so sold, services so rendered,
or work so performed by charges to applicable appropriations or paynents received in
cash.

(i) For provisions relating to sales outside the Departnent of Defense of manufactured
articles and services by a working-capital funded Arny industrial facility (including a
Departnent of the Arny arsenal) that manufactures |arge caliber cannons, gun nounts,
recoil nechani sns, ammunition, munitions, or conponents thereof, see section 4543 of
this title.

(j) The Secretary of a mlitary departnment may authorize a working capital funded
industrial facility of that departnment to nanufacture or remanufacture articles and
sell these articles, as well as manufacturing or remanufacturing services provi ded by
such facilities, to persons outside the Departnment of Defense if--

(1) the person purchasing the article or service is fulfilling a Departnment of
Def ense contract; and

(2) the Departnent of Defense solicitation for such contract is open to conpetition
bet ween Departnment of Defense activities and private firns.

(k) (1) Subject to paragraph (2), a contract for the procurenent of a capital asset
financed by a working-capital fund may be awarded in advance of the availability of
funds in the working-capital fund for the procurenent.

(2) Paragraph (1) applies to any of the follow ng capital assets that have a
devel opnment or acquisition cost of not |ess than $100, 000:
(A) An unspecified minor mlitary construction project under section 2805(c) (1)
of this title.
(B) Autonmmtic data processing equi pment or software.
(O Any other equipnent.
(D) Any other capital inprovenent.

(1) (1) An advance billing of a custonmer of a working-capital fund may be made if the
Secretary of the mlitary departnent concerned submts to Congress witten notification
of the advance billing within 30 days after the end of the month in which the advanced

billing was nade. The notification shall include the follow ng:
(A) The reasons for the advance billing.
(B) An analysis of the effects of the advance billing on mlitary readiness.
(O An analysis of the effects of the advance billing on the custoner.

(2) The Secretary of Defense may waive the notification requirenents of paragraph
(1)--
(A) during a period war or national energency; or
(B) to the extent that the Secretary determ nes necessary to support a
conti ngency operati on.
(3) In this subsection:
(A) The term "advance billing", with respect to a working-capital fund, neans a
billing of a custoner by the fund, or a requirenent for a custoner to reinburse or
otherw se credit the fund, for the cost of goods or services provided (or for other
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expenses incurred) on behalf of the custoner that is rendered or inposed before the
custoner receives the goods or before the services have been perforned.
(B) The term "custoner"” means a requisitioning conponent or agency.

10 USCS § 4532 (1998)
§ 4532. Factories and arsenal s: manufacture at; abolition of

(a) The Secretary of the Arny shall have supplies needed for the Departnment of the Arny
made in factories or arsenals owned by the United States, so far as those factories or
arsenal s can nake those supplies on an econom cal basis.

(b) The Secretary may abolish any United States arsenal that he considers unnecessary.

10 USCS § 4543 (1998)

§ 4543. Arny industrial facilities: sales of manufactured articles or services outside
Departnent of Defense

(a) Authority to sell outside DOD. Regulations under section 2208(h) of this title
shal | authorize a working-capital funded Arny industrial facility (including a
Departnent of the Arny arsenal) that manufactures |arge caliber cannons, gun nounts,
recoil nechani sns, ammunition, nunitions, or conponents thereof to sell nmanufactured
articles or services to a person outside the Departnent of Defense if--

(1) in the case of an article, the article is sold to a United States manufacturer,
assenbl er, devel oper, or other concern--

(A) for use in devel opi ng new products;

(B) for incorporation into itens to be sold to, or to be used in a contract
with, an agency of the United States;

(O for incorporation into itens to be sold to, or to be used in a contract
with, or to be used for purposes of soliciting a contract with, a friendly foreign
gover nnent; or

(D) for use in commercial products;

(2) in the case of an article, the purchaser is determ ned by the Departnent of
Defense to be qualified to carry out the proposed work involving the article to be
pur chased;

(3) the sale is to be nade on a basis that does not interfere with perfornmance of
work by the facility for the Departnment of Defense or for a contractor of the
Depart nent of Defense;

(4) in the case of services, the services are related to an article authorized to
be sold under this section and are to be perforned in the United States for the
pur chaser;

(5) the Secretary of the Arnmy deternmines that the articles or services are not
avail able froma comercial source located in the United States;

(6) the purchaser of an article or service agrees to hold harn ess and i ndemify
the United States, except in a case of willful msconduct or gross negligence, fromany
claimfor danmages or injury to any person or property arising out of the article or
service;

(7) the article to be sold can be manufactured, or the service to be sold can be
substantially performed, by the industrial facility with only incidental
subcontracti ng;

(8) it is in the public interest to manufacture such article or perform such
servi ce; and

(9) the sale will not interfere with performance of the mlitary m ssion of the
industrial facility.

(b) Additional requirenments. The regul ations shall al so--
(1) require that the authority to sell articles or services under the regul ati ons
be exercised at the | evel of the commander of the major subordinate conmand of the Arny
with responsibility over the facility concerned;
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(2) authorize a purchaser of articles or services to use advance increnental
funding to pay for the articles or services; and
(3) in the case of a sale of commercial articles or commercial services in
accordance with subsection (a) by a facility that manufactures | arge caliber cannons,
gun nounts, or recoil nechanisnms, or conponents thereof, authorize such facility--
(A) to charge the buyer, at a mninum the variable costs that are associ ated
with the cormercial articles or commercial services sold;
(B) to enter into a firm fixed-price contract or, if agreed by the buyer, a
cost rei nbursenent contract for the sale; and
(O to develop and naintain (from sources other than appropriated funds) working
capital to be available for paying design costs, planning costs, procurenment costs, and
other costs associated with the comrercial articles or commercial services sold.

(c) Relationship to Arns Export Control Act. Nothing in this section shall be
construed to affect the application of the export controls provided for in section 38
of the Arms Export Control Act (22 U S.C. 2778) to itens which incorporate or are
produced through the use of an article sold under this section.

(d) Definitions. In this section:

(1) The term"commercial article" neans an article that is usable for a nondefense
pur pose.

(2) The term"conmmercial service" neans a service that is usable for a nondefense
pur pose.

(3) The term "advance increnental funding", with respect to a sale of articles or
services, neans a series of partial paynents for the articles or services that
i ncl udes- -

(A) one or nore partial paynents before the comencenent of work or the
incurring of costs in connection with the production of the articles or the perfornmance
of the services, as the case may be; and

(B) subsequent progress paynents that result in full paynent being conpleted as
the required work i s being conpl eted.

(4) The term"variable costs", with respect to sales of articles or services, neans
the costs that are expected to fluctuate directly with the vol une of sales and--

(A) in the case of articles, the volunme of production necessary to satisfy the
sal es orders; or

(B) in the case of services, the extent of the services sold.
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