| NFORVATI ON PAPER
AMCCC- G 30 January 1997

SUBJECT: Wiiver of Restriction of Use of Special Governnent
Enpl oyees; Waivers issued pursuant to 18 U S.C. 208(b)(3)

PURPCSE: To provide information regarding recent changes in the
Federal Procurement Integrity Act as it relates to Covernnent al
Use of Special Covernnment Enpl oyees pursuant to the Federal

Advi sory Comm ttee Act.

1. Pursuant to 18 U . S. C. 208(b)(3), an agency may determne in an
i ndi vidual case that the prohibition of 18 U S.C. 208(a) should
not apply to a special Covernment enpl oyee serving on, or an

i ndi vi dual bei ng considered for, appointrment to an advisory
conmttee established under the Federal Advisory Conmttee Act,
notw t hstandi ng the fact that the individual has one or nore
financial interests that would be affected by the activities of

t he advi sory conmttee.

2. The agency’s determ nation nust be based on a certification
that the need for the enpl oyees services outweighs the potential
for a conflict of interest created by the financial interest

i nvol ved.

3. Wivers issued should conply with the follow ng requirenents:
(a) The advi sory conmttee upon which the individual is

serving, or will serve, is an advisory conmmttee within the

nmeani ng of the Federal Advisory Commttee Act, 5 U S.C app.

(b) The wai ver rnust be issued in witing by the Governnent
of ficial responsible for the individual’ s appointnment (or other
Government official to which authority to issue such waivers has
been del egated) after the official reviews the financial
di scl osure report filed by the individual pursuant to the Ethics
in Government Act of 1978;

(c) The waiver mnust include a certification that the needs for
the individual’ s services on the advisory commttee outwei ghs the
potential for a conflict of interest;

(d) The facts upon which the certification is based shoul d be
fully described in the waiver, including the nature of the

financial interest, and the particular matter or matters to which
t he wai ver applies;

(e) The wai ver shoul d describe any limtation on the
individual’s ability to act in the matters or matters;

(f) The wai ver nust be issued prior to the individual taking
any action in the nmatter or maters; and



(g) The waiver may apply to both present and future financi al
erest of the individual, provided the interests are descri bed

in
ith sufficient specificity.

t
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4. Agency’s certification for the individual’s services. 1In
det erm ni ng whether the need for an individual’s services on an
advi sory committee outweighs the potential for a conflict of
interest created by the disqualifying financial interest, the
responsi bl e official may consider the follow ng factors:

(a) The type of interest that is creating the disqualification
(e.qg., stocks, bonds, real estate, other securities, cash
paynment, job offer, or enhancenent of a spouse’s enploynent);

(b) The identity of the person whose financial interest is
involved, and if the interest is not the individual’s, the
rel ati onship of that person to the individual;

(c) The uni queness of the individual’s qualifications;

(d) The difficulty of locating a simlarly qualified
i ndividual without a disqualifying financial interest to serve on
the conm ttee;

(e) The dollar value of the disqualifying financial interest,
if it is knowmn or can be estimated (e.g., the anount of cash
paynment which may be gained or |ost, the salary of the job which
will be gained or |ost, the predictable change in either the
mar ket val ue of the stock or the actual or potential profit or
| oss or cost of the matter to the conpany issuing the stock, the
change in the value of real estate or other securities);

(f) The value of the financial instrument or hol ding from which
the disqualifying financial arises (e.g., the face value of the
stock, bond, other security or real estate) and its value in
relationship to the individual's assets. |f the disqualifying
financial interest is that of a general partner or organization
specified in section 208, this information nust be provided only
to the extent that it is known by the enpl oyee; and

(g) The extent to which the disqualifying financial interest
will be affected individually or particularly by the actions of
t he advi sory conmttee.

5. This point paper is consistent with the point paper dated 30
Decenber 1996 with subject: Restrictions on the Use of Contractor
Enpl oyees.
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