AMSTA-LB 21 February 1997
MEMORANDUM FOR Procurement Law Attorney-Advisors

SUBJECT: Funding Requirements for Indefinite Quantity Contracts

1. This may be redundant for some of you, but it seems as
though there is still some question regarding the funding
requirements, under the Anti-Deficiency Act (hereinafter "ADA"),
for indefinite quantity contracts (hereinafter "IDQC").
Hopefully, this memorandum will resolve those questions.

2. QIR acddressed this issue in a cc:mail message dated 2
December 1996. Enclosed you will find this message and his
related research. I have expanded this research to include
additional authority under FAR 16.504 and 31 USC § 1341, copies
of which are also enclosed, as well as information received from
the Fiscal Law Course.

3. In a nutshell, at the time of contract award in an IDQC, the
specified minimum guantity must be ordered and the funds for this
minimum quantity must be obligated. At one time, it was believed
that the minimum could be ordered at some time during the first
year but that is incorrect, it must be ordered at the time of
contract award. Because the minimum quantity must be ordered at
the time of award, there must be funds obligated for such, or the
ADA would be violated. Further, this rationale is true
regardless of whether the contract contains a First Article Test.

4. According to the GAO Office of General Counsel, "[a]n
indefinite-quantity contract, under current regulations, must
include a minimum purchase requirement which must be more than
nominal. 48 CFR § 16.504(a). An indefinite-quantity contract
without a minimum purchase requirement is regarded as jillusory
and unenforceable. It is no contract at all.” (citations
omitted). Principles of Federal Apg:gp:;g;;ggg Law, 24 Ed, Vol
II, page 7-17. "[A]ny required minimum purchase must be
obligated when the contract is executed." Id.

5. FAR 16.504(b) provides that "[f]unds for other than the
stated minimum quantity are obligated by each delivery order, not
by the contract itself." (emphasis added) This implies that
funds for the stated minimum are obligated by the contract
itself.

6. Failure to obligate funds for the minimum quantity will
result in an antideficiency violation of 31 USC § 1341.

7. This issue was recently addressed in The Judge Advocate
General's School, U.S. Army, Volume 97-A, Fiscal lLaw Course, Page
2-24, 10-14 February 1997. It stated that the government must
"[o]lbligate the amount of the stated minimum quantity at the time
of contract award and obligate additional funds for each
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additional order at the time the order is issued. DOD Acct'g
Manual 7220.9-M, ch. 25, para. D.5; DFAS-IN 37-1, tbl. S-1; AFR
170-8, para. 19d(3); cf. Federal Elec. Corp., B-160560, 47 Comp.
Gen. 155 (1967)."




